Intellectual Property
Fall, 2003

Final Exam

Professor Oedel

This is a three-hour, open-book, open-notes, no-commercial-outlines
final exam testing the basic three-credit Intellectual Property law
survey course.

There are twelve short essay questions, each weighted equally. You
should generally spend no more than fifteen minutes on each question.
You may write on the exam itself if you wish, using the blank backs of
the pages for extra space if you need it.

If you choose to write your answers in a blue book, please use ink.

Best of luck - and a joyful holiday to you and yours.
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1. An Inventory Controls, Inc., employee was granted four patents stemming
from a simple new system combining infrared technology and cell phones in
which, after infrared technology is installed overhead in a particular space and
items below are marked with infrared-sensitive devices, an individual can use a
standard cell phone to identify where particular products are located in the
covered area. The first patent was applied for in 1990. The following three
patents were filed in subsequent years as new applications of the basic insights
in the first patent were found. The first patent was generally sought for “inventory
control.” The second patent was sought “to enable shoppers in grocery stores to
locate different kinds of merchandise.” The third patent was sought for “services
to patrons of video stores seeking to find individual titles.” The fourth was sought
for “providing ready access to library collections.” Assuming that the initial patent
is valid, what is the best argument that the following three patents are invalid?
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2. Art Breyer enters an art gallery and buys a signed original oil painting by
Vamp Glow entitled “Scary, Scary Night.” Vamp Glow had previously had photos
taken of the work. After Breyer bought the painting, Vamp Glow licensed the
copying, distribution and sale of copies of the photo of “Scary, Scary Night” as
posters, post-cards and lithographs. Can Breyer enjoin Vamp Glow and his
licensees from copying, distributing and selling the images of “Scary, Scary
Night?”
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3. Microsoft, the famous software company with a federally registered trademark
of the same name, files suit against a new company selling “Microcloth” dust-
covers for personal computers and peripheral hardware alongside a plain
statement, “Microcloth has no affiliation with Microsoft.” Assuming there is only a
weak case for actual or likely confusion, what instead must Microsoft prove to
make out a prima facie case under federal law for enjoining the use of the
Microcloth mark in association with the line of dust-covers?
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4. Donna the Bomba is new to the professional wrestling scene and asks for
advice on what intellectual property rights she has or may have in her stage

name, and what she has to do (if anything) to protect those rights legally. Please
advise.
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5. “Gert Frey’s Green-Fried Tomato Pies” is a successful brand of green-tomato-
based country-style hors-d’oeuvres, a sort of miniature quiche, marketed solely in
Georgia and the southeast. After a few years, a new company emerges in New
York City with a product known as “Great-Find Green-Fried Southern Tomato
Pies.” Gert Frey seeks to enjoin the Great-Find product under either state or
federal law. Assuming likelihood of confusion is found, will a nationwide
injunction be granted?
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6. Drug Company A enjoys a patent on a drug due to expire at the end of 2003.
Drug Company B seeks to jump into the market at the first opportunity, and ships
to independent distributors vials of a generic version of the drug to permit
immediate sales to the public on January 1, 2004. B was careful to date the
invoices for the generic drugs due and payable only after January 1, 2004.

Will A prevail against B in a an infringement action?
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7. Wanda the Web Wiz is famed in the web-head community for developing
effective anti-spam software programs, though nobody can figure out how she
manages to stop the spammers. AOL, an internet service provider, hired Wanda
for her special expertise. After working with AOL for two years on a top-secret
anti-spam project, Wanda leaves to start her own anti-spam consulting company.
What factors are relevant to whether Wanda can stop AOL from using the anti-
spam innovations that she brought to the AOL on the first day of her
employment?
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8. During the Depression from about 1934 to 1940, the federal government
funded many unemployed artists, writers and directors. If a director during this
period created a documentary film completely funded by the government, do the
artist’s heirs (the artist died fifty-one years ago) retain a copyright in the work --
even though the artist’'s materials and time were fully funded by the government,
and the government dictated the subject of the documentary?
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9. Assume that Buddy Bear is a famous, beloved race-car driver who, by
arrangement with a small micro-brewery in the South, endorses a new beer
called “Buddy Bear’s Beer.” Anheuser Busch, the owners of the “Bud” and
“Budweiser” marks in association with beers, sues to enjoin the use of the term,
“Buddy Bear’s Beer.” Anheuser Busch opposes the micro-brewery’s application
for a federal trademark, and simultaneously sues in state court to secure an
injunction to stop the marketing of Buddy Bear’s beer. Who will likely win, and
why?
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10. Teenager Tim found a way to alter scrambled radio signals, beamed down
without invitation from satellites to his home, in order to gain access to a large
number of television programs and movies. Tim used the de-scrambled signals
for his own personal use in his home. In order to de-scramble the signals, Tim
had to copy portions of the code in the scrambling program. A patent has issued
on the signal-scrambling system. Describe the likely issues at stake in any
litigation initiated by the satellite company and the signal-scrambling company
against Tim.
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11. Ingenious Jean, an industrial interior designer with her own consulting
business, contacted Slow Depot, a home building and renovation supplier, about
a “foolproof plan to increase same-store sales by more than five percent in the
year after implementation.” Jean refused to disclose the innovation until Slow
Depot wrote back, promising, as Jean had asked, to pay “one-half of one percent
of increased same-store sales for one year directly attributable to the innovation.”
Ingenious Jean wrote back with a detailed plan for improving the lighting and
brightening the colors in the stores. Slow Depot implemented improved lighting
and brighter colors but refused to pay Jean, saying her plan was “obvious and
the deficiencies were already well-known to us.” Discuss the merits of Jean’s
suit against Slow Depot.
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12. Ken the Chemist discovers a sequence of new chemical compounds that
have considerable scientific interest. The day after publishing his findings of the
new compounds in a prominent scientific journal, Ken applied for patents on
many of the compounds. Ken thought it would be important to publish his
research because he senses that many people will find interesting uses for the
novel compounds, though as a research chemist, Ken is a little out of touch with
exactly how they might prove to help in industry and commerce. What single
reason will best explain why the PTO will probably reject Ken’s applications?
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