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 Part One, Quote Identification 
 (30 minutes, 30 points, 2 points per identification)  
 
 
1. The delegation of lawmaking authority to the Commission is, in short, unsupported by 

any legitimating theory to explain why it is not a delegation of legislative power. 
 

Case name: ____________________________________________________ 
 

Justice:  ____________________________________________________ 
 
 
2. Accordingly, an author=s decision to remain anonymous, like other decisions concerning 

omissions or additions to the content of a publication, is an aspect of the freedom of 
speech protected by the First Amendment. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 

 
 
3. We start from the premise that peaceful picketing carried on in a location open generally 

to the public is, absent other factors involving the purpose or manner of the picketing, 
protected by the First Amendment. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 

 
 
4. Our cases dealing with abusive executive action have repeatedly emphasized that only 

the most egregious official conduct can be said to be Aarbitrary in the constitutional 
sense,@ thereby recognizing the point made in different circumstances by Chief Justice 
Marshall, Athat it is a constitution we are expounding.@  To this end, for half a century 
now we have spoken of the cognizable level of executive abuse of power as that which 
shocks the conscience. 

 
Case name (other than McCulloch):_______________________________________ 

 
Justice (other than Marshall):______________________________________ 

 
 
5. It is not within our constitutional tradition to enact laws of this sort.  Central both to the 

idea of the rule of law and to our own Constitution=s guarantee of equal protection is the 
principle that government and each of its parts remain open on impartial terms to all who 
seek its assistance.  Respect for this principle explains why laws singling out a certain 
class of citizens for disfavored legal status or general hardships are rare.  A law declaring 
that in general it shall be more difficult for one group of citizens than for all others to 
seek aid from the government is itself a denial of equal protection of the laws in the most 
literal sense. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 

 
 
6. That Congress was legislating against moral wrongs in many of these areas rendered its 

enactments no less valid. 
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Case name: ____________________________________________________ 
 

Justice:  ____________________________________________________ 
 
 
7. Determining whether invidious discriminatory purpose was a motivating factor demands 

a sensitive inquiry into such circumstantial and direct evidence of intent as may be 
available. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 

 
 
8. The constitution is either a superior, paramount law, unchangeable by ordinary means, or 

it is on a level with ordinary legislative acts, and like other acts, is alterable when the 
legislature shall please to alter it. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 
 

 
9. It is a question of which of two powers or rights shall prevail, the power of the state to 

legislate or the right of the individual to liberty of person and freedom of contract.  The 
mere assertion that the subject relates, though but in a remote degree, to the public health, 
does not necessarily render the enactment valid.  The act must have a more direct 
relation, as a means to an end, and the end itself must be appropriate and legitimate, 
before an act can be held to be valid which interferes with the general right of an 
individual to be free in his person and in his power to contract in relation to his own 
labor. 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 

 
 
 
10. That is, quite simply, the issue in these cases: not whether the power of a woman to abort 

her unborn child is a Aliberty@ in the absolute sense; or even whether it is a liberty of great 
importance to many women.  Of course it is both.  The issue is whether it is a liberty 
protected by the Constitution of the United States.  I am sure it is not. 

 
Case name: ____________________________________________________ 

 
Justice:    ______________________________ 

 
 
 
11. Following City of Boerne, we must first identify the Fourteenth Amendment Aevil@ or 

Awrong@ that Congress intended to remedy, guided by the principle that the propriety of 
any ' 5 legislation Amust be judged with reference to the historical experience . . . it 
reflects.@ 

 
Case name: ____________________________________________________ 

 
Justice:  ____________________________________________________ 
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12. Those who won our independence by revolution were not cowards.  They did not fear 

political change.  They did not exalt order at the cost of liberty.  To courageous, self-
reliant men, with confidence in the power of free and fearless reasoning applied through 
the processes of popular government, no danger flowing from speech can be deemed 
clear and present, unless the incidence of the evil apprehended is so imminent that it may 
befall before there is opportunity for full discussion. 

 
Case name:______________________________________ 

 
Justice:______________________________________ 

 
 
13. The word Atravel@ is not found in the text of the Constitution.  Yet the Aconstitutional 

right to travel from one State to another@ is firmly embedded in our jurisprudence. 
 

Case name: ____________________________________________________ 
 

Justice:  ____________________________________________________ 
 
 
14. Thus, where simple economic protectionism is effected by state legislation, a virtually 

per se rule of invalidity has been erected. 
 

Case name: ____________________________________________________ 
 

Justice:  ____________________________________________________ 
 
 
15. The demographic changes of the past century make it difficult to speak of an average 

American family. 
 

Case name: ____________________________________________________ 
 

Justice:  ____________________________________________________ 
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 Part Two:  Multiple Choice B Thirty Minutes, Thirty Points, Two Points Each 
 Please circle the one best choice for each question 
 
 
1.   Pursuant to a Adeadbeat parent@ collection law, assume that State X permits the 

garnishment of (i.e., state-enforced deduction from) a defendant=s wages anytime after 
the plaintiff can show a prima facie case in an ex parte hearing (i.e., one in which the 
opposing side is not present) that the plaintiff received less of a child support payment 
than apparently owed to the plaintiff by the defendant pursuant to a prior divorce decree. 
 The garnishment would likely be:   

 
A. constitutional because the plaintiff has standing. 
B. unconstitutional because the defendant is not represented.  
C. constitutional so long as the defendant is provided with a right to object after the 

garnishment.   
D. constitutional if the government interest in providing proper funding for child 

custody is considered more important or compelling than the deadbeat parent=s 
rights to the money, under Mathews v. Eldrige.  

E. constitutional if a more elaborate government procedure for determining accurate 
calculations of child support up front would on balance outweigh the defendant=s 
inconvenience of waiting until after the garnishment takes effect.         

 
 
2.  Assume that MARTA, public local train transit in Atlanta, is shut down.   The closure  
 

A. would be unconstitutional if shown to have disproportionate impacts on African 
Americans, in light of Croson.  

B. would be unconstitutional if a white politician who sponsored the de-funding said 
at a political rally to his constituents that the purpose of the closure was to end a 
Aracist subsidy to black Atlantans,@ to the extent that such a statement evidenced 
an intent to discriminate on racial grounds by the closure.   

C. would be constitutional if the effect of the closure would be directly experienced 
by persons of all races.   

D. could not be sued upon in court, because it was a political spending decision. 
E. could not be sued on in court, because it closure was a generalized harm to the 

public.    
 
  
3. Assume that the city of Middleville contracts with a private corporation to haul its 

garbage.  The corporation is alleged to discriminate against Hispanics in its hiring 
decisions.  

 
A. The corporation would not be subject to equal protection scrutiny because it is not 

a state actor, but might be liable for statutory remedies.     
B. The corporation would be subject to equal protection scrutiny because it has 

contracted with a state actor to serve the state actor=s business.   
C. The corporation is a state actor, but is also cloaked with sovereign immunity, and 

so is not subject to equal protection unless the state tort claims act waives the 
immunity, or Congress has successfully abrogated that immunity. 

D. The corporation is subject to equal protection scrutiny even if a private actor. 
E. The corporation would be subject to equal protection scrutiny if garbage 

collecti
on is 
found 
to be a 
traditio
nal and 
exclusi
ve 
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public 
functio
n.    
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4. Pursuant to a school voucher program by which public funds are paid to parents who then 

transfer the money to a private school, the school 
 

A. would be a state actor if all its students received vouchers.   
B. would not be a state actor unless all its students received vouchers. 
C. would be a state actor if education is seen as a public function. 
D. would not be a state actor if education is not seen as a public function. 
E. would be cloaked with sovereign immunity either way. 

 
 
 
5. In a federal law that funds state and local road projects initiated locally, assume that a 

line of the law indicates that citizens have a right to expect public hearings on road 
expenditures before the money is spent.  The public hearing requirement 

 
A. is unconstitutional because it fails to notify the state and local authorities 

sufficiently that receipt of federal funds is conditioned on the state conducting 
public hearings.   

B. would be a commandeering of state and local government, and hence 
unconstitutional.   

C. would be a condition on receipt of federal funds, and hence unconstitutional.   
D. is a constitutional condition on receipt of federal funds. 
E. is a constitutional exercise of the Commerce Clause power, because roads have a 

substantial effect on interstate commerce, and are channels of commerce.   
 
 
6. Middleville adopts an ordinance requiring all homeowners to fly the American flag.  The 

ordinance is probably   
 

A. constitutional as a form of oath anticipated in the Constitution=s oath-of-office 
clause.   

B. constitutional as a form of land-use regulation, which ordinarily gets rational 
basis review. 

C. unconstitutional as a form of compelled speech. 
D. constitutional because flag-flying is not speech, but a mere symbol. 
E. constitutional or not depending on whether flag-flying is deemed political speech.  

 
 
 
7. If the vice president were impeached and stood trial in the Senate,  
 

A. special rulings on evidence would not be heard by the courts because of the bar 
against advisory opinions.   

B. special rulings on evidence could be heard by the Supreme Court, because the 
Chief Justice presides over impeachment trials.   

C. the vice president could invoke executive privilege regarding personal financial 
dealings with lobbyists.   

D. special rulings on evidence would not be heard by the courts because of the 
political question doctrine.   

E. special rulings on evidence would not be heard by the courts because of 
federalism. 
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8. If terrorists held as prisoners of the United States military forces are convicted and given 

life sentences under military procedures, and they then seek habeas corpus relief,  
 

A. their actions may be dismissed because habeas corpus rights are available only to 
legal aliens. 

B.  their actions may be entertained in light of the tradition of separation of powers 
and Article I, section 9, clause 2.   

C. their actions may be entertained only if Congress has specifically by act 
authorized judicial review of such claims, as in Ex Parte McCardle.   

D. their actions may be entertained only if the President has specifically by executive 
order authorized such claims.     

E. their actions may be dismissed because such rights are generally available only to 
U.S. citizens.   

 
 

9. If the President signs an agreement with Yasser Arrafat and the Palestine Liberation 
Organization to provide one billion dollars in funding for a new Palestinian state, the 
agreement 

 
A. is binding on the United States as a treaty. 
B. is binding on the United States according to Youngstown and Justice Jackson 

because the president is operating at the height of his powers in foreign affairs 
and military matters. 

C. is binding on the United States according to Youngstown and Justice Jackson 
only to the extent that Congress authorizes the funding, because Congress in 
authorizing expenditures is operating at the height of its powers.  

D. is not binding because only treaties bind the United States to agreements with 
foreign entities. 

E. is not reviewable in federal court because it is a political question.   
 

 
10. If the Middle Georgia Militia requires its members to make pipe bombs, such conduct 

would probably 
 

A. be constitutionally protected under the Second Amendment if pipe bombs were  
understood as Aarms@ at the ratification of the Second Amendment. 

B. not be constitutionally protected under the Second Amendment if the Middle 
Georgia Militia were merely a private association, but would be constitutionally 
protected if it were chartered by the state as a non-profit corporation. 

C. be constitutionally protected if the Middle Georgia Militia were an office of the 
state government.  

D. be constitutional because the Second Amendment is a collective right. 
E. be constitutional because the Second Amendment is a personal right. 

 
11. The City of Middleville imposed a temporary ban on issuing new building permits until it 

could adopt a comprehensive land use plan.  The ban lasted one year.  Owners who could 
not build during the interim period    

 
A.  have no claim for a taking to because they retained possession of the property. 
B. have no claim for a taking unless they were forced to share possession of the 

property with the  
C. have no claim for a taking if a court concludes that the temporary ban did not 

even temporarily deprive the owners of the full value of the property. 
D. have a claim for a taking if the regulation is deemed irrational. 
E. have a claim for a taking if the government=s interest in the land-use plan is not 

deemed legitimate.       
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A. be unconstitutional because such a decision was not made with proper 
presentment to Congress.   

B. be unconstitutional because the decision involved a first-trimester interference in 
women=s reproductive processes and decisions.   

C. be constitutional to the extent not contradicted by congressional act.  
D. be constitutional if a court determined it not to pose an undue burden on a 

woman=s right to seek an abortion.   
E. be constitutional because potential life has been held to have a constitutionally 

protected interest from conception.  
 
13. If Macon were to contract with a local trash-hauling contractor to haul the city=s trash 

despite the presence of a bid from a large out-of-state contractor with a lower price, the 
decision would probably be 

 
A. unconstitutional under the Dormant Commerce Clause as a per se discrimination. 
B.  constitutional under the Dormant Commerce Clause because it was facially 

neutral. 
C. unconstitutional if it had the purpose and effect of discriminating against out-of-

staters.   
D. unconstitutional if it had the purpose or effect of discriminating against out-of-

staters.   
E. constitutional because Macon is a market participant.     

 
 
14. If Georgia were to require the licensing of all professional wrestlers, the decision would 

likely 
 

A.  be subjected at least to intermediate scrutiny to the extent professional wrestlers 
are deemed substantially to be engaged in commercial, artistic or political speech. 

B. be subjected to heightened scrutiny only if the license required the professional 
wrestlers to refrain from making certain political comments during their 
performances.  

C. be subjected at least to intermediate scrutiny even if professional wrestlers are 
deemed solely to be athletes.   

D. be subjected to rational-basis scrutiny under the Williamson case.   
E. be a violation of the Privileges and Immunities Clause of Article IV, section 2. 

 
 
15. If a state were to allow its wildlife only to be hunted by its own citizens, the law would 

likely be unconstitutional as a violation of  
 

A.  the Privileges and Immunities clause of Article IV, section 2. 
B.  the Privileges or Immunities clause of the Fourteenth Amendment. 
C. the principle of federalism. 
D.  the principle of separation of powers.   
E. the Equal Protection clause of the Fourteenth Amendment.    
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 Essay One: Congressional Inquiry  
 

Assume that several newspaper articles have begun to report on, and partially appear to 
substantiate, rumors surrounding the recent termination of a very high-level female presidential 
aide, Cathy Lisa Nice, who until her termination served President ABilly George@ Cush as a 
senior advisor on national security and international affairs.   The partially substantiated rumors 
are to the effect that Nice and Cush had maintained some sort of a romantic affair together while 
in office that had gone sour, that Cush=s wife Hillaura had objected, and that Cush had then 
privately asked for Nice=s resignation.  You may assume that Nice=s appointment to her post had 
initially been approved by the Senate.  Several congressional committees have begun hearings on 
whether the possible affair compromised national security, involved sexual harassment, and/or 
breached the decorum of the presidential office.  The committees have subpoenaed Ms. Nice, 
who has declined to testify on constitutional grounds.  Discuss the strength of the respective 
positions on whether and under what circumstances Ms. Nice may be compelled to testify.    
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 Essay Two: The New Terrorist Profile 
 

Assume that the President issues to the new federal airport security agency an order 
which in part describes the most likely candidates of airplane terrorism as male aliens of Middle 
Eastern origin and Muslim faith.  The order proceeds explicitly to direct federal airport security 
personnel to subject such travelers to much higher scrutiny whenever they may attempt to board 
aircraft.  Indeed, in practice, such individuals are far more likely to be strip-searched, and body-
cavity-searched, than other passengers.  Discuss the constitutionality of the order and its 
application to a group of such individuals who file suit challenging the profiling practice as 
offending the equal protection clause.        
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 Essay Three: The Nuclear Recycling Trust Fund Act 
 

The federal government=s Defense Department is seeking to reprocess nuclear wastes 
from a de-commissioned bomb factory in Colorado, turning the wastes into nuclear fuel that the 
Defense Department would then sell on the private markets for use in power plants.  Assume that 
South Carolina, realizing that it is a likely site for such a reprocessing operation, passes a law, 
the Nuclear Recycling Trust Fund Act, requiring any entity or person reprocessing nuclear fuels 
in the state to set aside huge trust funds for environmental protection in connection with the 
operations.  South Carolina noted that its purpose is to avoid the kinds of damage done in the 
past by nuclear operations in the state that have not taken into account the long-run 
environmental damages associated with nuclear operations.  Discuss the constitutionality of 
South Carolina=s Act.            
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 Essay Four: The Sexual Preference Privacy Act 
 

Assume that Congress passes the Sexual Preference Privacy Act (SPPA) making it 
unlawful for public or private employers of more than 50 employees to inquire about sexual 
preference during job hiring interviews and reference checks.  Congressional findings detailed a 
long history of categorical rejections of gay and lesbian job applicants for public and private jobs 
 despite other evidence of such candidates= superior credentials for the positions that they had 
applied for.  Discuss the constitutionality of SPPA=s enforcement against the Georgia Attorney 
General=s office in its hiring decisions.     
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 Essay Five: Bonding Exemptions 
 

Private contractors with the City of Macon are generally required to post bonds 
guaranteeing the completion of the contractor=s work and payment of subcontractors by the 
contractor.  However, assume that Macon has exempted from the bonding requirements any 
contractors Awho previously have successfully done business with the City.@   Such bonds add 
about one percent to the cost of any contract, if required.  In practice, assume that more than 99 
percent of the contractors exempted from the requirement are local white contractors.  Macon 
defends the practice because Abonds are unnecessary with respect to the work of contractors with 
whom the City is already familiar.@  Discuss the constitutionality of such a provision.         
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 Essay Six: The Homeland Defense Act and the Jihad Journal=s Editor 
 

Assume that Congress passes and the President signs the Homeland Defense Act (HDA)  
outlawing any communications Ainviting the imminent overthrow of the United States 
government, or acts of terrorism against the people of the United States.@  Further assume that 
Mustafah Ali, a Alegal@ alien, is deeply worried about being prosecuted under the act for inviting, 
in the AJihad Journal@ that he edits, disruption of the United States financial system through the 
dissemination of computer viruses.  The processes for creating and distributing the viruses are 
not explained in the article, nor are specific targets.  Discuss the constitutionality of the Act, and 
Ali=s ability to secure a court ruling prior to his publication of the planned article.               
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