CON LAW FINAL EXAM
American Constitutional Systems
Spring, 2006

Professor Dave Oedel

Welcome to this final exam. Please spend no more than 4 hours on the
exam, one half-hour total per section with one-half hour to spare for planning your
answers. Each of the seven sections will be weighted equally. The 10 multiple
choice questions at the end are worth one-seventh of the exam total (equal to one
essay). The exam is closed-book.

Please write in pen. If you run out of space on the exam, please use the
blank backs of the pages first, and a blue book only if absolutely necessary.

If you type your exam, please indicate your answers to the multiple choice
answers on the typed portion of the exam answer print-out, rather than circling
answers on the question sheet.

Best of luck on this exam and your others - and have a fine summer. Do
keep in touch.

Please write your blind grading number here:

Also please write your blind grading number on the top right-hand corner of each
individual page of the exam so that if a page were to be accidentally separated, it
would be clear to which exam the page belongs.
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1)

At a state-sponsored residential facility for persons with relatively high-level
mental-development disabilities (meaning as a practical matter that they are able
to live in a group home and work in sheltered settings), residents are not allowed
to marry or engage in intimate sexual contact, even though the residents are all
more than 18 years of age and engage in some forms of gainful employment
under careful supervision. Discuss the constitutionality of the facility’s rules
regarding sex and marriage that are challenged by advocates for residents
(including parents of some of the residents) who claim that the residents are
being denied fundamental constitutional rights.
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2)

The House and Senate passed two versions of a large, omnibus spending bill,
and then went through the conference committee process in which the two
bodies reconciled differences between the companion bills that each body had
passed. After the bills were reconciled, the House clerk mistakenly listed one
line in the reconciled bill as including 36 months of funding for certain medical
equipment for elders under Medicare. The line should have read 13 months, as
that was what was agreed to in the conference committee. The House then in a
very close vote passed the version of the bill that included the mistaken 36-
month funding line. It appears that no member of the House was aware of the
mistaken line on which they were voting at the time of the vote. Moreover, to the
extent that any House members were aware of the medical equipment funding
aspect of the bill in general, those members assumed the bill contained the 13-
month funding line (which had been agreed to in the conference committee
process). The Senate passed the agreed-upon bill with the 13-month funding
line as agreed in the conference committee (i.e., without error). The House
leadership then became aware of the glitch in the bill that it had presented to the
House for a vote, and the House leadership simply changed the mistaken
funding line from 36 months to 13 months, noted the problem in a cover letter to
the President, and certified to the President that the corrected bill had passed the
House. In fact, the House leadership did not seek to get another vote on the
corrected bill. Discuss a constitutional challenge to the spending provision by an
Alabama elder-law lawyer who claims in federal court that he cannot effectively
counsel his clients on Medicare-funded equipment matters because of the
uncertainty of whether the spending provision is legally binding due to the
irregular procedure.
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3)

To bring attention to issues involving present U.S. immigration policies and
proposals for changed immigration policies, minor children, many of them illegal
aliens, took a day off from their public school, Southwestern High (SWH), to
attend rallies in downtown Southwestern City (SWC). SWC officials later
investigated the status of all absentees from school that day. Students who were
absent that day who were additionally determined to be the children of illegal
immigrants and who were not them themselves U.S. citizens, (having been born
outside the U.S.) were, for their absences that day, summarily and permanently
expelled. In contrast, the children of legal immigrants and other U.S. citizen-
students who were also absent that day were not expelled, even though many of
them also attended the same rallies. Discuss the constitutionality of the
expulsions.
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4)

Midwestern State | for highway-safety reasons, adopts a ban against any cell
phone use by drivers of motorized vehicles on interstate highways within the
state. The state is a thoroughfare for truck traffic headed both east and west on
interstate highways through the state, and the ban would inconvenience them
significantly. Much of the traffic on State I's interstates is by out-of-state
companies and visitors. Congress regulates many aspects of cell phone use but
has not specifically banned cell phones on highways. Discuss the constitutionality
of State I's ban.
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5)

Assume that state M, on the basis of that state’s equal protection provisions of its
state constitution, granted marriage licenses to same-sex couples regardless of
their citizenship in state M. Later, state M’s legislature and executive enacted a
law stating that, although state M would continue to grant marriage licenses to
same-sex couples who are citizens of state M, state M would decline to grant
marriage licenses to same-sex couples from any state that has determined that it
is “against its own state policy to recognize same-sex marriages.” Assume that
State P has NOT passed one of the new “Defense of Marriage” laws declaring
that marriage is solely between a man and a woman, but that State P does have
various other indications in its laws suggesting that it presumes marriage to be
only between men and women. Meanwhile, State P’s courts are considering a
constitutional challenge under its own equal protection provision about whether
marriage rights must be extended to same-sex couples. State M has not
dispositively determined whether state P citizens are disabled from securing
marriage licenses from state M. Discuss State M’s likely defenses against a
federal-court lawsuit now filed by an out-of-state same-sex couple from State P
challenging State M’s new enactment as offending the Privileges and Immunities
clause of Article 1V and the federal Equal Protection Clause.
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6)

Assume that Congress passed and the President signed an act called the
Dignity in Burial Act (DIBA). DIBA was passed in response to a recent spate
of situations in which protesters attended and effectively disrupted funeral
services of U.S. armed services members to draw attention to what the
protestors believe is a misguided and unholy war in Irag. Some of the signs
that the protestors have brought to such funerals have been inflammatory to
the bereaved members of the families of the deceased individuals. For
instance, signs have carried such messages as these: “This soldier deserved
to die!” “GOD HATES YOU” “God’s justice rained down on this soldier in
Bush’s unholy war.” “America, Bush and his Soldiers will all burn together in
HELL.” Despite the inflammatory signs, on no occasion have there been any
physical altercations between the protesters and other attenders of the
funerals and memorial services. DIBA bans “all offensive protests or
demonstrations within 500 feet of any facility conducting a service
commemorating the life and/or honoring the death of any person killed in the
line of duty while serving the United States as a member of the U.S. military.”
Discuss a constitutional challenge to DIBA by the primary protesting group, a
Kansas religious sect that believes America’s perceived tolerance of
homosexuality is bringing on divine wrath.
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CIRCLE THE ONE BEST ANSWER for each of the following ten multiple choice
guestions.

7.1

7.2

7.3

Passage by Congress of an act over a presidential veto that would make it a
“high crime” for a President or other executive branch employee to eavesdrop
on American citizens in violation of federal wiretap laws would be

A. unconstitutional because Congress is not free to interpret the meaning
of the special impeachment-related language in the Constitution about
what constitutes a high crime.

B. unconstitutional as a violation of the separation of powers because
Congress is acting in the lowest zone of its authority.

C. constitutional as an exercise of the congressional section 5 power.

D. constitutional as a political question.

Assume that Juarez, a city in the U.S. state of Texas, has a formal “sister city”
relationship with the city of Juarez, Mexico. After votes of their respective
governing bodies, the two cities agreed to what they described as a “compact”
whereby the Texas city would accept and employ 200 guest workers per year in
exchange for which the sister Mexican city would agree to sell seven hundred
thousand barrels of crude oil to an oil refinery operating in the Texas city of
Juarez.

A. A state department ruling indicating that the compact between the cities
is in tension with official diplomatic negotiations between Mexico and
the United States would preempt the compact under the field
preemption doctrine.

B. Assuming the Immigration and Naturalization Service (INS), an agency
of the federal government, has rules that could but would not
necessarily conflict with the compact’s guest-worker program, then the
compact would be preempted under the actual conflict doctrine.

C. The compact, to the extent is a contract, could not be invalidated
without violating the Contracts Clause to the extent the compact was in
existence before any court or other authority ruled on its validity.

D. A state department ruling indicating that the compact between the cities
is in tension with official diplomatic negotiations between Mexico and
the United States would preempt the compact under the frustration of
purpose doctrine.

A new state law would make state government O liable for any change in zoning
that deprives a landowner from achieving the full speculative value of her
property immediately prior to the zoning change. The law would likely be

A. unconstitutional as in conflict with the Kelo decision and theTakings
Clause of the U.S. Constitution.

B. unconstitutional under the Supremacy Clause.
C. constitutional as an example of federalism.
D. constitutional because state legislatures cannot be commandeered by

the Supreme Court.
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7.4

7.5

7.6

A local public school system adopts an “Intelligent Design” component to its
science curriculum using a private published text that provides alternative ways
of thinking about evolution in addition to discussion of evolution. The “Intelligent
Design” text selection would likely be

A. constitutional as the publishers of the text and the advocates of
“Intelligent Design” are not state actors.

B. constitutional to the extent there is no explicit statement about a
religious purpose in the local school board’s decision to include study
of “Intelligent Design” in the curriculum, regardless of the curriculum’s
entwinement with the effects on religious matters.

C. unconstitutional if “Intelligent Design” is advocated by religious groups.

D. constitutional if the local school board’s purpose in including study of
“Intelligent Design” theories is deemed secular and entwinement with
religious matters, minimal.

To the extent African-American males are over-represented in state G’s prison
population compared with their representation in the general population, State
G’s criminal justice system in a class-action lawsuit on behalf of African-
American males prisoners would be

A. given strict judicial scrutiny because of race is a suspect classification.

B. given intermediate judicial scrutiny because gender is a suspect
classification.

C. given low-level judicial scrutiny absent proof of purposeful
discrimination in incarceration decisions on the basis of race and/or
gender.

D. given low-level judicial scrutiny because the absence of any formal
classification of inmates by state G actors on grounds of race and/or
gender.

In a private owned subdivision, solicitation is strictly prohibited by the private
neighborhood association that governs the subdivision. The streets and
sidewalks of the subdivision are privately owned, but connected to public streets
and sidewalks adjacent to the subdivision. At the edge of the subdivision, the
neighborhood association has erected a sign that reads, “No Soliciting.” In
contrast, soliciting is generally allowed outside the subdivision by local ordinance.
In the first amendment challenge to the no-solicitation rule within the subdivision
by religious pamphleteers, the suit would likely

A. be dismissed because religious solicitation is not a public function

B. be dismissed on grounds of ripeness because the religious
pamphleteers have not yet been arrested for trespassing.

C. be dismissed because restrictive covenants are private contracts.

D. be dismissed because the neighborhood association is not a state
actor.
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7.7

In a transportation spending act, Congress conditioned receipt of several million

dollars by the states on the states enacted uniform laws governing the employment of
migrant labor. The provision would likely be

7.8

7.9

7.10

A. subject to careful scrutiny by a court s to whether the migrant labor
rules are matters of general welfare.

B. subject to careful scrutiny by a court as to whether the condition was
unambiguously communicated to the states.

C. subject to careful scrutiny by a court as to the relationship between
transportation funding and migrant labor

D. subject to careful scrutiny by a court as to whether transportation is
included within the congressional Commerce power.

A federal court is asked to invalidate on facial grounds a new state law restricting
abortion procedures as unconstitutional. The federal court will likely

A. decline to rule on the constitutional matter if the state law could be
construed and applied not to offend the Constitution.

B. strike the state law if the state law could be construed to offend the
Constitution

C. decline to rule on the constitutional matter as a political question

D. decline to rule if the plaintiff in the lawsuit is not pregnant and seeking
an abortion.

When it passed an energy development act pursuant to its Commerce power,
Congress provided that states are not to interfere with private exploration for new
sources of oil, gas and coal, and that states who do interfere may be subjected to
federal suit by citizens and corporations. If Corporation X sues State Y for
interference with X’s energy exploration activities, a federal court will likely

A. entertain the lawsuit as a matter of the Supremacy Clause

B. dismiss the lawsuit on grounds of sovereign immunity as having been
improperly authorized pursuant to the Commerce power.

C. entertain the lawsuit as touching matters surely within the meaning of
‘commerce”

D. review the four factors in Lopez to determine the law’s applicability to
State Y.

When it passed a new immigration-identity-card program, to maximize the
enforcement power, Congress required that local police officers in border states
issue the identity cards and arrest immigrants without such cards. The
provisions involving the local police would likely be

A. constitutional as an exercise of the congressional power over
immigration and naturalization.

B. constitutional under the necessary and proper clause.
C. unconstitutional under 11" amendment

D. unconstitutional under the 10" amendment
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